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Foreword

Illegal and irregular allocations of public land were a common
feature of the Moi regime and perhaps its most pervasive
corrupt practice. The Ndungu Report as well as various reports
of the Public Investment Committee detail numerous cases of
public land illegally allocated to individuals and companies
in total disregard of the law and public interest.
Most allocations were made to politically correct individuals
without justification and resulted in individuals being unjustly
enriched at great cost to the people of Kenya. Many allottees
proceeded to sell the land to state corporations or other parties
at colossal amounts of money far in excess of the prevailing
market value.
In order to detail the cost and other human rights dimensions
of this theft, the Kenya National Commission on Human Rights
and the Kenya Land Alliance have partnered to produce this
serie s of publications.
The broad aims of the series is to enhance the protection of
public resource s, give voice to those who are most hurt by
the illegal diversion of resources, empower the general public
to demand accountability and transparency, and serve as a
check on unscrupulous leadership.
We hope that the series will increase awareness of corruption
as a human rights issue, enhance an understanding of the
cost of corruption, increase the capacity of citizens to resist
corruption, and to demand their fundamental rights.

iv

Maina Kiai

Odenda Lumumba

KNCHR

KLA

1.0 Introduction
T he illegal and irre gular allocations of public land as
chronicled in the Ndungu Report amount to a rip-off that
dwarfs the Goldenberg and Anglo-Leasing scandals. Our
analysis in this first issue in the series covers Karura, Ngong
Road and Kiptagich forests and suggests a loss of public
resources in excess of Ksh.18.4 billion. The Ndungu Report
covers ten other forests as well as other public land, ranging
from road reserves to cemeteries to public toilets and even
State House land. As we cover these in future issues of the
series, the cumulative loss will certainly be astounding.
Land grabbing has its genesis in pre-independence Kenya
when a small group of white settlers were allocated 20 percent
of Kenya’s landmass consisting of the best agricultural land.
The post colonial government of Jomo Kenyatta used the land
formerly held by settlers for patronage purposes-to solidify
support and build alliances. This trend continued and intensified
in the successive Moi regime. The Ndungu Report demonstrates
how illegal land allocations regularly increased around the
time of competitive elections under former President Moi.
Jacque line M. Klopp 1 has argued that when faced with
declining patronage resources, Moi and his clique increasingly
turned to public lands, which are less fettered by international
scrutiny, as a patronage resource and instrument to maintain
control. The aid freeze in the late 1980s and through the 1990s
1
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led to a decline in traditional sources of patronage. The period
also witnessed greater international scrutiny of some forms of
corruption amid intense political competition. Public land was
an attractive patronage asset because it was accessible, with
the president illegally converting his constitutional powers as
trustee of public lands (on behalf of the public) to de facto
ownership powers2. It was also less encumbered by international
conditionalities and scrutiny compared to private property. At
the same time, public officials fearful that a change in
governme nt would end their privileged access to public
resources and knowing that the allocations were illegal and/
or irregular, engaged in a frenzy of accumulation and disposal
of land and associated rent seeking activities.
In this series, the Kenya National Commission on Human Rights
and the Kenya Land Alliance attempts to provide an account
of the human rights dimensions, social costs and consequences
of land grabbing. We also attempt to unmask those who did
particularly well out of this plunder. We highlight the Ndungu
Report’s key findings which include how key public officials
including Ministers, State House officials and the provincial
administration abused their offices and how these officials
benefited unjustly from the illegal allocations.
The story of the Ndungu Report is one of systematic perversion
of established procedures meant to protect public interest for
political gain and the unjust e nrichment of a few. It needs to
be told.

2
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The president has powers to make grants of freehold and lea seh old of un-ali enate d government
la nd to compa nie s an d i ndi vi dua ls for the public good.

Corruption and Human Rights
Cor ru ptio n i s of co ncer n to hu man ri ghts d efe nd ers
be cau se we bel ie ve i t to b e the sin gl e most cr iti ca l
i mpe di men t to th e re al iza tio n of hu man r ig hts an d
furthe r de mo cratizatio n in mo st cou ntrie s o f Afri ca . It
ha s aptly bee n describe d a s a cancer festerin g wi th in
so ci ety, e n ri ch in g a fe w a nd i mp ov er is hi n g man y.
Ke nya’s fo rmer Minister for Justice and Constitution al
Affair s ca lled for cor ruptio n to b e classified as a crime
ag ain st h uman ity fo r its de bil itatin g effects in almo st
every sph ere o f p ubli c l ife.
Corr uptio n cause s ma ssive vi ola ti ons of fun damen tal
human rig hts in several ways. Firsty, cor ruption worsens
poverty and inequality within socie ties thereby seri ously
inhibiting the realization of e conomic, social , and cultural
rights. Land and oth er natural resources occupy a central
place in the livelihoods of the majority - corruption diverts
these resources from the in tended p ublic use in realization
of r ights to decent livelih oods into private bank accounts.
B es id e s cr e a tin g su d de n a n d ex tre me i n co me
ine qual ities, the diversion of the se kin ds of resources
causes ma ssive hu ma n depr ivations. Cor ruptio n also
introduces u ncertainties into the economic environ ment
that discour ages in ve stments wh ich are so cri ti ca l for
econ omic gro wth a nd p overty all eviatio n. Illeg al a nd
irregula r allocations of pub lic land are p articularly ha rmful
to the poor beca use they are mor e dependen t o n public
ame niti es.
S ec ond ly , co r r up ti o n p er p et ua te s di scr i mi na ti o n.
Whereas the Universal Decl aration of Huma n Rig hts for
example pr ovi des tha t al l human bei ngs are bor n fr ee
an d equ al i n di gnity an d ri ghts, and th e Intern ation al
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Conventi on on Ci vil an d Po litical Ri ghts pro vi des for
eq ual ity as wel l a s equ al pro te ction befo re th e l aw,
cor rup tio n ma kes a mocker y of th ese en title men ts.
Publi c la nd belo ngs to a ll Kenyans- when i t is corrup tly
allocated to a pri vil eged few, such pr efe rential tre atment
constitutes d iscrimin ation .
Thi rdly , co r ru p ti o n l ea d s to th e i n fr i n ge me n t of
nu me rou s civil and po liti cal r igh ts. Wh en co rr upti on
p e rm e a te s p o l it i cs f or e xa m pl e , a n d e l ec to r a l
outcomes a re determin ed th roug h b rib es of publ ic la nd
to poli ti ca l cl ients, citizen s’ cho ices a re distorted a nd
the y d o no t g et the l ea de rs hi p the y d ese rve . Th e
consequ ences inclu de gen era ti on of lea ders be hold en
to n arr ow i nter ests, syco ph ancy a nd the ero sion of
de mo crati c pri ncip les.

4

2.0 Illegal and irregular
allocations of forestland
This first issue in the series focuses on three forests-Karura,
Ngong and Kiptagich. We chose to first focus on forests
because of their importance, but also because they were some
of the most affected by illegal and irregular allocations.
Gazetted and protected forestland belong to that category of
special lands which due to their ecological, cultural and
s trategic value , should ne ve r be allocated to private
individuals unless public interest dictates otherwise . Close
canopy indigenous forests are among the country’s most
im portant natural reso urce s as they have important
consequences for water conservation, flood control, rainfall,
food and medicine, grazing lands, tourism development and
biodiversity conservation.
About 70 percent of the country’s electric power is hydrogenerated and therefore relies on the existence of well protected
forests which house water catchments. Forests conserve water
and soil and are reservoirs of biological diversity. They provide
a variety of products –including building materials, fodder,
fruits and hone y in addition to mee ting 90 perce nt of
household energy requirements. Forestry and wood processing
industrie s are estimated to provide dire ct employment to
between 35,000 and 50,000 people.3

3
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In 1895, when Kenya was declare d a British Protectorate ,
forestland was estimated at 30% of total landmass. At
independence , only 3% of total territorial landmass was
under closed canopy gaze tted fore sts. The result of illegal
and irregular excisions have reduced this to 1.7% against
the internationally recommended minimum of 10%.

2.1

The legal provisions governing the
allocation of forestland

At the time the allocations took place, forests were protected
under the Forests Act (Cap 385)4. To allocate protected
foreste d areas, the law requires that it be de-gazetted and
only so for public interest purpose s5 . Even after such actions
have been taken, the provisions of the Government Lands
Act and other planning and environmental legislation would
have to be strictly followed.

6

4

The Fo rest Act 2005 that i s awa iting impl emen tati on, ma ke s the process of conve rsion of a
forest area i nto alterna tive use more stringe nt

5

The Ndu ngu Re port defines the do ctrine of publi c interest a s revolving around matters tou ch ing
up on pub lic safety, se cu ri ty, health, defense, morality, town an d country plan ning, infrastru cture
an d gen eral de velopmen t i mp erati ves.

The Minister in charge of forests is empowered to alter forest
boundaries by publishing the intention to do so in the Kenya
gazette providing 28 days notice . The area intended for
ex cision m ust be surveyed and a boundary plan drawn and
approved by the Chief Conservator of Fore sts before it is
ex cised. The forest is deemed excised after the expiry of the
28 days notice through the issuance of a le gal notice by
the Minister.
The procedure of degazettement is designed to prese nt an
opportunity to me mbe rs of the public to challenge the
proposals and preve nt forest destruction. It must also be
pointed out that the power conferred on the Minister is not
absolute and must be exercised in the public interest.
Most e xcisions howeve r were done without te chnical
considerations of social, economic and ecological implications.
In a number of cases, boundary plans were not prepared,
while in others, gazette and/or legal notices were not issued.
S ome e xcisions went on even afte r the enactm ent of
Environmental Manage ment and Coordination Act of 1999
which subjects any major change s in land use to an
Environmental Impact Assessment.
In some cases forest areas were left out of title. The belate d
issuance of selective title deeds to Karura and Ngong Forests
for example deliberately excluded a total area of 1125.5 ha
from titled areas. The areas left out were then illegally and
irregularly allocated to “private developers”6.

6

In the Ke nyan context, th is te rm i s used as a e uphemism fo r those launde ri ng il legal ly acquired
wea lth in pro jects
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The negative impact of forest excisions on the environment
and economy is evident from the following:

8

n

Destruction of critical water catchment areas resulting
in water shortages

n

Siltation of the major hydro e lectric dams, lakes and
coral reef

n

Lowering water tables- leading to drying up of water springs
and boreholes.

n

D es tructio n of m icro a nd mac ro e cos yste m s biodiversity once lost is not easily recoverable through
afforestation/reforestation.

n

Scarcity of raw materials for wood based industries
le ading for ex ample to closure of saw mills

n

Scarce foreign exchange being used to import timbe r

n

Adverse effe cts on tourism - e.g. Lake Nakuru-the
second most visited national park in Kenya is threatened
by siltation and drying of rive rs due to clearance in
Eastern Mau forest complex.

3.0 Karura Forest
At the time it was gazetted as a forest in 1932, Karura Forest
covered an area of 1062.7 ha. According to the Ndungu
Report, various excisions took place between the time it was
declared a central forest in 1964 and 1996. These are:
Period Allotee/ Beneficiaries
1980

Tumaini School

1989

Hon. J.J. Kamotho

1990s Hezekiah Karanja Ko go (0.756
ha) Samson Muriithi Nduhiu
(0.2179 ha) Sardu Singh Virdi
and Gusharan Kaur (.8651 ha)
1994

Pelican Engineering and
Construction

1994

ICRAF, Private Developers

Size (ha)

Value

Comments

26.251

441,090,303

2.668

44,829,870

exchange for land
purportedly allocated to
Kenya Technical Teachers
College

1.838

30,883,546

Forest department not
consulted

18.41

309,339,548

Area still forestland but
NSSF claims to ha ve
bought it from Pelican

8.1

136,102,680

In 2003, an American
Developer who had
purchased the balance of
5.1 ha attempted to put up
a five star hotel, efforts
thwarted.

no legal notice was
published

The plunder of Karura occurred be tween 1996 and 1998
when half of what remained of Karura Forest was illegally
and irre gula rly all ocat ed t o privat e de ve lope rs in
circumstances that, according to the Ndungu Report, clearly
constitute fraud.

9

The Fores t

Grabbe d part of Karura Fore st

In 1996, a freehold title for Karura Forest was issued. It covered
564.1 ha and left out an area of 477 ha from the total forest
area of 1041ha then. A le gal notice excising an area of 85
ha was published in 1997 but was signed one year earlier. No
gazette notice was published.

3.1 The Value of allocations at Karura Forest
Karura Forest is one of the last remaining indigenous forests
that provide a vital carbon sink for the Nairobi’s industrial
activity. It also serves as an important area for wate r
catchment and is of great pote ntial value for the relaxation
and recreation for the people of Nairobi.
Our research based on adverts on land for sale ( double
che cked with profe ssionals involved in conveyancing)
suggest a conservative value of one acre of land in the area
around Karura of Ksh. 6.8 million 7.

Advert on a real estate agent’s website
7
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The p rices ra nged fro m Ksh 2.5 mi lli on to Ksh 12 mill ion per acre.

Us ing this valuation, the 477 ha which are e quivalent to
1179 acres, the current marke t value of the land illegally
allocated is Ksh. 8.015 billion. In other words, 8.015 billion
shillings worth of the public resources were transferred to a
few individuals. If these individuals opted to sell the property
as some did, this is the amount the y would receive today.
Were the government to implement the recommendation of
the Ndungu Commission regarding restitution i.e. recovery
of all monies unjustly obtained through illegal allocation
of public land, a substantial amount of this would be
available to enhance Kenyan’s social development and
welfare....
One of the most serious impediments to economic growth and
poverty alleviation in Kenya is the dilapidated state of the
transport system. Here is what Ksh 8.015 billion can do to
improve the country’s roads.
On the 21s t of February 2006, His Excellency the President
formally opened the 130 km Sultan Hamud- Mtito A nde i
section of the Mombasa - Nairobi Road. The rehabilitation
of the section is reported to have cost Ksh. 6.3 billion. T he
recovery of the money lost through illegal and irregular
allocations at Karura Forest could have provided these funds.
The balance of Ksh 1.72 is more than the loan extended to
Kenya by the OPEC Fund for International Development of
Ksh 1.06 billion to meet part of the costs of rehabilitating
the 105 km Emali- Oloitokitok road8.

8
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As the table below illustrates, Ksh 8.015 billion could also
have been sufficient to fund the rehabilitation of Miritini to
Maji ya Chumvi section of the Northern Corridor project
(awarded at a cost of 2.3 billion shillings), Sultan Hamud to
Ulu section, Uhuru Highway and Westlands- Limuru road all
at at cost of Ksh 6.052 billion. There would be enough left for
the purchase of road maintenance equipment to ensure the
effective implementation of the roads maintenance programme
for which the government signed a loan of Ksh 2 billion 9.

3.2 In whose hands is the wealth of the
Karura Forest?
The following are the top ten individuals and companies that
raked in the most from these allocations. Between them, they
received Ksh 2.87 billion worth of prime land.

9

12

Gove rn ment to Speed up Infra structure Projects- Office of the Government Spo kesperson. http:/
/www.communi cation.go .ke
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4.0 Ngong Road Forest
Ngong Road Fores t is located be twee n Jamhuri Park, St.
Francis Church, Karen and Langata Roads, Bomas of Kenya,
Langata Wome n’ s Prison and Kibera. It was gazetted as
forest rese rve in 1932 at a time when it cove red an area of
2,926.6 ha. Various excisions have taken place over the
years for public and private de velopment. They include:
n

Lenana School,

n

Extelcoms,

n

St. Francis Anglican Church,

n

PCEA Mugumoini,

n

Langata Cemetery,

n

The War Cemetery,

n

Kenya Science Teachers College,

n

Meteorological Department.

n

Agricultural Society of Kenya Showground.

By 1978, the forest covered 1,328.2 ha.
As was the case in Karura Fores t, the bulk of illegal and
irregular allocations of Ngong Road Fore st occurred in the
late 1990’s and involved similar fraudule nt transactions.
In 1996, a title deed Grant no. I.R 70244 for the forest was
is sued to Permanent S ecretary, Treasury to hold in trust for
the Permanent Secretary, Ministry of Environment and Natural

14

Resource s. The title left out an area covering 339.8 ha from
the 1978 forest area of 1,328.2 ha.
In 1999, the title was surrende red to the Commissioner of
Lands and a lease hold title deed for an are a of 538.2 ha
issue d to the Permane nt Secretary, Treasury to hold in trust
for Ngong Road Sanctuary. This time around, another are a
of 450 ha was le ft out from the title issued in 1996.
In total, an area of 789.8 ha was left outside the boundaries
of Ngong Road Forest in the issue of title deeds. T he land
so excluded from the title was allocated to private developers
-some of whom have transferred it to third parties.
The allocations of Ngong Road Forest provide a sad example
of how public resources have be en used to unjustly e nrich
a few and how state corporations were used to perpetuate
grand corruption. S tate corporations did not just lose land
entrusted to them but they were also pressurized to purchase
illegally acquired public land at exorbitant price s. Many
became captive buyers of land from politically connecte d
allottees.
In 2001, for example, land which was part of Ngong Road
Forest was ille gally ex cised, subdivide d into 32 plots and
allocated to 13 companies. Be tween 28th and 29th August
of the same year, the se thirtee n com panies sold the plots
to Kenya Pipeline Company for Ksh 262,388,478. T he list
of the companie s, their directors and procee ds are liste d
below.

15

Sour ce- Ndungu Report

Other illegally allocated land parcels include:

16

n

8.8 ha allocated for expansion of Langata Women’s Prison
but later a big portion allocated to private developers
who have constructed residential houses.

n

15.09 ha allocated in ex change with a prime plot in
Industrial Area be longing to D epartment of Prisons but
later allocated to private developers. At the time the
Ndungu Report was written, on the land stood a modern
hospital, a residential complex owned by the Kenya
Me dical Resuscitation Ce ntre and other residential
houses owned by illegal allottees.

n

53.68 ha allocated to a private de veloper in 1998.
Unconfirmed information indicates the land has be en
sold to parastatals.

n

82 ha excised in 1997 – the legal notice was signed by
John Sambu- Minister for Energy and Natural Resources
one year earlier.

Part of Ngong Road Forest

“Developments” on grab bed part o f Ngong Ro ad
Forest

4.1 What did the Kenyan public loose from the
allocations?
Ngong Road Forest houses indigenous trees as well as some
tree plantations interspersed with grassy patches. It provides a
source of income from the harvesting of various products
including firewood, poles and medicinal plants. The forests’
flora and fauna include over 120 bird species, over 35
mammals and numerous insects, reptiles, amphibians and
fish. Like Karura Forest, it serves vital water catchment,
environmental and recreational uses. It provides oxygenation
which helps ease the high levels of pollution in Nairobi and
stabilizes the water table over a large area.

17

Our research based on adverts of land for sale (double checked
with professionals involved in conveyancing) indicate that
an acre of land in the area around Ngong Road Forest goes
for an average of Ksh 4.7 million10 .

Advert o n a real est ate agent’s websit e

Using this valuation, the 789.8 ha or 1,951.6 acres left outside
the boundaries of Ngong Road Forest and allocated to private
developers have a current market value of Ksh. 9.173 billion.
In other words, Ksh.9.173 billion worth of the public resources
were transferred to a few individuals. If these individuals opted
to sell the property as some did, this is the amount they would
receive today.
Staying with the illustration of what the funds could do to improve
roads, the computation below shows that Ksh 9.173 billion falls
just Ksh 297million short of the funds required to rehabilitate the
Mombasa to Bachuma Gate section of the Northern Corridor,
widen both Airport North Road and section between Machakos
turn-off and Jomo Kenyatta International Airport into dual carriage
ways and rehabilitate the Mai Mahiu to Lanet road.

Source- Adapted from- East African Community Regional Road Network Project
10
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The prices range d from Ksh 2mill ion to Ksh 7 .8mi lli on

Ngong Road Forest neighbours Kibera- Africa’s largest informal
settlement with an estimated population of over 700,000 people.
It originated as a settlement for Nubian soldiers in the 1920s.
The name Kibera is in fact derived from a Nubian word ‘Kibra’
which means forest or jungle. Ksh 9.173 billion would completely
change the face of Kibera as the following examples illustrate.
Provision of proper sanitation has been one of the greatest
challenges in Kibera. In 1998, for example, Laini S aba (one
of Kibera’s nine official villages) had 10 latrines serving
40,000 people 11. Going by the Constituency Development
Fund allocations for Langata, one pit latrine costs about Ksh
35,000 to construct. At this level of costs, Ksh.9.173 billion
would provide over 267,000 pit latrines, more than enough
to wipe out the flying toilet menace12 .
Overcrowding is another huge problem in Kibera - most homes
are single roomed, mud walled ofte n with leaking roofs.
Assuming construction costs Ksh500, 000 per unit of a low
cost house, the money would put-up over 18,345 low cost
housing units. Assuming further that each housing unit
accommodates 5 people , this would ensure that the right to
housing for over 91,000 people would be realize d.
If these funds were used to provide loans averaging Ksh
50,000 to micro enterprises, over 183,000 pe ople would
benefit. Assuming an ave rage household size of five, this
would contribute significantly towards supporting ove r
917,000 livelihoods.
11
12

Nai robi ’s ‘ Flyi ng Toil ets’ – Ti p o f an Ice berg -http://www.ipsn ews.net/
Owi ng to the severe shortag e of toil et facil ities i n Ki bera, man y resid ents go fo r lo ng ca lls a t
n igh t ,p ut th e wa ste in pol yth ene bag s and throw it out- h ence th e term ‘ ’ flyi ng toi lets’’
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4.2 Who benefited most from allocations
of Ngong Road Forest?
An analysis of the allottees of Ngong Road fore st reve als
the following ten individuals and companies as having done
particularly well from this scam. Between them, they received
Ksh 920 million worth of prime land..

20

5.0 Kiptagich Forest
In 1997, (again an e lection year) the government de cide d
t o e s tab lish a s e ttle m e nt s che m e in t he Nak uru/
Olenguruone/ Kiptagich extension forest area to resettle the
Ogiek. 1,812 ha of forest land was ostensibly set aside for
this purpose. However, the requisite de-gazetteme nt of the
fore st was not carried out by the Minis ter as required by
law.
T he area was then surve yed, sub-divided and allocated.
T he shocking revelation of the Ndungu Report is that the
primary be neficiaries of these allocations we re prominent
individuals and companies in Moi’s governme nt with only
a sm all number of Ogiek receiving any land.
The Ndungu Commission reported that from intervie ws with
a forme r Com missioner of Lands, it was established that
the real reason for hiving off this land was in fact to establish
an out grower tea zone for the Kiptagich Tea Estates Limite d
on land within Transmara Forest Reserve. Kiptagich Te a
Estates Limited is owned by form er President Moi.

Kiptagich Tea Estates Ltd.

21

The list below gives the wealthy and prominent individuals who
were the primary beneficiaries of this land grab. It provides a
disturbing illustration of how public officers used their position
to unjustly enrich themselves their relatives, and cronies.

22
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Adapted from- Ndu ngu Report

5.1 What the public lost from the
allocations at Kiptagich
Kiptagich Forest is part of the Mau Forest Complex which is
one of Kenya’s five water towers and represents the largest
remaining near continuous blocks of mountain of indigenous
forest in East Africa. It is a catchment area for rivers and streams
that drain into Lakes Nakuru, Bogoria, Baringo, Victoria and
Natron. T he Mau Complex is home to some rare and
endangered animals such as the Bongo antelope and the
Colobus monkey. The water from Mau Forests serves more
than 4 million people in Kenya and Northern Tanzania. It is
also the home of the Ogiek Community - one of the very few
remaining forest dwelling communities in Kenya.
Our analysis of the Ndungu Report shows that 2,588 hectares
or 6,397 acres were illegally and irregularly allocated under
the Nakuru/Olenguruone/Kiptagich extension. This is way
above the 1,812 ha earmarked for excision.

24

Conservative valuations of the land in Olenguruone Division
of Nakuru District place the current value of an acre of land
at Ksh 200,000. Our computation of the value of the allocated
land using this information gives a value of Ksh. 1.3 billion.
Were this amount to be recovered from the beneficiaries of
the allocations, it would be sufficient to rehabilitate any of
the following roads:

Source- East African Community Regional Road Network Pr oject

As the table below illustrates, the money would also have been
more than sufficie nt to undertake work planned under the
Nakuru District Development Plan 2002-2008 on the following
roads:
Ro ad
Nakur u- Mogotio

Nat ure of w ork
parching and resealing

Cost ( ksh)
555,000,000

Molo South - Kur esoi
Elburgon- Rongai- Machenge
Moi South Lake

re-gr avelling
re-gr avelling
re-gr avelling

130,600,000
133,000,000
98,000,000

Solai- Subukia
Elburgon- Rongai- Machenge

re-gr avelling
gr ading

210,000,000
86,000,000

Kaptembwa Githima- Baruti

gr avelling
Tot al

50,000,000
1, 262,600,000

Adapted fr om- Nakuru Distr ict Development Plan 2002- 2008

Landlessness is one of the primary causes of poverty in Nakuru.
The average farm size in the district is 2.5 acres. Had the
6,397 acres been allocated to needy landless people, about
2,596 households would have benefited.

25

Using inform ation from the District D evelopme nt Plan
2002-2008, we list below other individual projects whose
re source require ments would make-up a mere 22% of the
1.3 billion. Put differently, these projects would have been
scaled-up by about five times to ex haust a 1.3 billion
budget!
Pro ject
Bahati Chania Water Supply
Kerma W ater Supply

8,000,000
35,000,000

Cr eater Str eam

5,000,000

Keringet Water Supply

4,000,000

Ngata W ater Supply

3,000,000

Ndabibi Water Supply

8,000,000

Kiambogo Water Supply

3,000,000

Kir engero Water Supply

35,000,000

W est Acr e W ater Supply

15,000,000

Veter inary pr ojects-disease and pest contr olVaccination-

1,884,920

Dairy Development Project
Construction of Hor ticultural production centr es

4,000,000
15,000,000

Potato Stor age Project

6,000,000

Lari Wendani Irrigation Scheme

2,000,000

Chemasis Irrigation Pr oject

2,000,000

Dair y- Cooling Plant
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Cost ( ksh)

20,000,000

Development of Landing beaches in Lake Naivasha

1,200,000

Tr aining of Jua Kali Artisans

1,650,000

Nakur u District Hospital Kapkur es- Construction

20,000,000

Essential Dr ug Supply

50,000,000

Renovation of District Headquarters

10,000,000

Construction of DO’s headquarters- Lar e Division

5,000,000

Maai- Mahiu Police Station- building offices

20,000,000

Tot al

274,734,920

5.2 Who benefited most from the Kiptagich
allocations?
The following are the ten individuals and companies that did
particularly well from this land grab. Between them, they were
allocated 1090 acres of prime agricultural land worth Ksh
223 million.
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6.0 The role of corporate
bodies
The Ndungu Report contains many cases of illegal and
irregular allocations made to corporate bodies. The records
of many of these companies were not available at Registrar of
Companies. Our own efforts to establish the individuals behind
these companies have so far been unsuccessful.
While the limited company form of business organization serves
many important and legitimate roles in a commercial set up, it
sometimes provide a cloak with which it can be misused for
illicit purposes including corruption, and in the process hide
from the law.
Some individuals went to great lengths to conceal their identity,
forming intricate webs of inter-related companies that remind
one of a spaghetti bowl. Take Tim Tim Holdings and Tolosho
Ltd, both among the top beneficiaries of illegal and irregular
allocations at Kiptagich Forest for example.
According to the Ndungu Report, Tim Tim Holdings is owned
by Dinal Jelimo Chelal (of P.O Box 16379 Nairobi) and Mart
Properties Ltd. The shareholders of Mart Properties Ltd are Tiwai
Holdings Ltd. The directors and shareholders of Tiwai Ltd are
Sammy Mwita, Silas Komen and Dinah Chelal Jelimo. (The first
two names bear a striking resemblance to the names of a former
Commissioner of lands- Sammy Silas Komen Mwaita).
Tolosho Ltd is owned by Taiwai Holdings Ltd (of P.O Box 16379
Nairobi!). Its shareholders are Mart Prope rties and Dinah
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Chelal Jelimo, this time of P.O.Box 27794 Nairobi. Mart
Properties’ shareholders according to the information above
regarding T im T im H oldings are Tiwai holdings. The we b
can be furthe r exte nde d from this cue but clearly these are
the same individuals wearing different company veils.
Evidence also points to the use of proxies such as nominee
directors to front for prominent people in these illegal deals.
A case in point is Ankhan H olding Limited, which sold land
illegally allocated from Ngong Road Forest to the NS SF.
T he com pany was sued for fraud by NSS F for having sold
land which was an integral part of Ngong Road Forest
upon which no reside ntial or other de velopm ent could be
undertake n or entertained. The companies “dire ctors” are
S amm y Boit arap Kogo and Hubert Nyambu Mwakiwa.
Information arising from the case however ide ntifies the
real owne r as Jonathan K. Toroitich Arap Moi, a son of
former President Moi. 13
The practise of beneficiaries of corruption hiding their identity
behind companies whose directors and shareholders cannot
be traced is a common way in which the high and mighty
defeat the cause of justice . In our view, the se com panies
are not different from the phantom companies involved in
the Anglo- le asing type contracts.

13

Natio nal Social Security Fund Board of Trustees Vs Ankhan Holding Limited and 2 others(2006)
http://w ww.kenyal aw.org
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7.0 Conclusions and
Recommendations
The combined value of the illegal and irregular allocations in
the three forests is a staggering Ksh 18.47 billion. This is more
than half of the Ksh 32.69 billion that the Ministry of Roads
and Public Works plans to spend on improving roads and
other infrastructure in the 2006/7 financial year. It is also more
than the development budget allocations (gross estimates) for
the following 4 ministries combined as the table below illustrates:

Sour ce: 2006/2007 Estimates of Development Expenditure of the Gover nment
of Kenya

For these reasons, we wholly support the recommendations
of the Ndungu Commission and in particular urge for
recovery of all monies unjustly gotten through illegal allocation
of public land (Restitution) and the prosecution of individuals,
officials, companies and profe ssionals involved in illegal
allocations.
For all those alienations done in disregard of the requirements
of the Forest Act, the Ministers responsible should be charged
under Section 130 of the Penal Code for disregard of statutory
duty. Section 130 states:
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“Everyone who wilfully disobeys any written law by
doing any act which it forbids, or by omitting to do
any act which it requires to be done, and w hich
concerns the public, or any part of the public, is
guilty of a misdemeanour and is liable, unless it
appears from the written law that it was the intention
of parliament to provide some other penalty for the
disobedience, to imprisonment for two years.”

Further, charges should be brought under Section 46 of the
Anti-Corruption and Economic Crimes Act which states that:
“A person who uses his of fice to improperly confer
a benefit on himself or anyone else is guilty of an
offence .”

We call upon professional bodies whose members have been
involved in the theft of public resources to take action. We
also call for lustration of public officers involved in grabbing
of public land ie those involved in the theft should be
disqualified from holding public office whe ther elected or
bureaucratic.

31

We support the re comme ndations of the Ndungu Report
spe cifically regarding fo re st lands which include the
cancellation of excisions m ade contrary to Forest Act,
Government Lands A ct, and all res ultant titles, revocation
of all allocations to individuals for personal benefit and the
withdrawal of all 2001 gazette and legal notices of intention
to excise forest which have been challenged in court.
Re garding corporate bodies, the re is ne ed for changes in
laws and regulations to re quire e xte nsive disclos ure of
bene ficial ownership and control inf orm ation to the
authoritie s at the formation stage and an obligation to
update such information when changes occur. Intermediaries
involve d in the formation and managem ent of companies
should be required to obtain, verify, and retain re cords on
bene ficial ownership and control and to grant authorities
access to such records for the purpose of investigating illicit
activities.
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